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D
ental practices are often 
relatively small businesses, 
which involve close 
working relationships 
between staff, as well as 
close contact with patients 

and consequently face an increased risk of 
having to handle difficult allegations of sexual 
harassment.

This article sets out the statutory framework 

for sexual harassment in the workplace and 
provides practical guidance for dealing with 
these often sensitive, complex and costly cases.

The Equality Act 2010
The Equality Action 2010 (‘EqA’) prohibits 
discrimination in the workplace.  Specifically, 
under the EqA workers are protected against 
discrimination, including harassment and 
victimisation related to any of nine prescribed 
protected characteristics, which include sex 
and sexual orientation.

The EqA provides protection against 
discrimination to those in employment which 

is widely defined and includes individuals 
working under: 
	A contract of employment; 
	A contract of apprenticeship; and 
	A contract to do work personally.  

This means individuals who would 
ordinarily be classed as self-employed, for 
example dental associates, are likely to be 
afforded protection against discrimination if 
the contract under which they work obliges 
them to perform the work personally (i.e. they 
cannot substitute or sub-contract the work to 
someone else).

By Fiona McLellan, 
Partner, Hempsons

Guidance on handling the 
touchy subject of

sexual harassment 
at work
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Sex/Sexual Harassment
The EqA provides protection against three 
different forms of harassment, specifically:
	Unwanted conduct related to sex that has 

the purpose or effect of either violating a 
person’s dignity or creating an intimidating, 
hostile, degrading, humiliating or offensive 
environment for that person;

	Unwanted conduct of a sexual nature 
that has the purpose or effect of either 
violating a person’s dignity or creating 
an intimidating, hostile, degrading, 
humiliating or offensive environment for 
that person; and

 Less favourable treatment of a person 
on account of rejecting or submitting to 
unwanted conduct of a sexual nature.

When assessing the effect of alleged 
unwanted conduct the following factors must 
be considered:
	The perception of the complainant;
	The other circumstances of the case; and
	Whether it is reasonable for the conduct to 

have that effect.

This is a subjective assessment balanced 
by other relevant factors such as the nature 
of the relationship between the parties (i.e. 
status/seniority) and the sensitivity of the 
complainant.  If a complainant is overly 
sensitive it is unlikely the conduct complained 
of would constitute harassment.

What is Unwanted Conduct?
Unwanted conduct is not defined in the EqA 
but over the years case law has developed 
helpful clarification on how this is assessed, 
for example:
	It is well-established law that there is no 

need for a worker to have stated conduct 
is unwanted before it can constitute 
harassment;   

	A one-off incident can constitute sexual 
harassment;

	The fact that a worker might have suffered 
in silence for some time (even years) does 
not mean that conduct cannot constitute 
harassment. This is likely to be relevant in 

cases involving junior/younger workers 
being harassed by senior/older staff; and

	A worker’s participation in sexual 
banter would not preclude conduct 
being unwanted and harassment.  The 
participation could be a coping mechanism 
and/or because the worker did not wish to 
show discontent for fear of reprisals.

What constitutes
sexual harassment?
Sexual harassment can take many forms.  
It can be verbal, non-verbal and/or 
physical and take the form of: unwelcome 
advances, touching, sexual jokes, displaying 
pornographic images or sending material of a 
sexual nature.

Some behaviour is easily categorised 
as sexual harassment, for example, the 
Employment Tribunal (ET) found no 
difficulty in determining that a male colleague 
commenting on a female colleague’s breasts 
was sexual harassment.  In a less clear 
cut case the ET determined that a female 
worker, who was aware her male colleagues 
were downloading pornographic images 
onto their computer screens but was not 
shown the images and didn’t complain at 
the time, had not been subjected to sexual 
harassment. However, the Employment 
Appeal Tribunal (EAT) overturned this 
decision and determined that there had been 
sexual harassment as the conduct obviously 
undermined the claimant’s dignity. 

Particular issues for dental practices
In the dental practice environment where 
staff such as dentists and dental nurses (in 
relation to whom there is a difference in 
status and often age) work in consistent, close 
and often isolated proximity to each other 
care needs to be taken to avoid the usual 
professional barriers in the workplace from 
being breached.  Issues can arise for practices 
and individual employees whether intentional 
or not from conduct (including between 
colleagues of the same sex) that can cause 

offence, for example:
	A male dental associate seeking to build 

a rapport with a new young female 
dental nurse by asking inappropriately 
personal questions about the dental 
nurses’ relationship with her partner and 
making comments about the dental nurses’ 
appearance/physique;

	An informal environment in which 
professional boundaries are crossed daily 
due to banter involving jokes of a sexual 
nature and sexual innuendo without any 
action being taken to set appropriate 
standards;

	A failure to notify new staff (including 
locums) about unacceptable standards of 
behaviour including intentional physical 
contact being a summary dismissal matter; 
and

	Inadequate social media policies 
prohibiting staff from making offensive 
comments of a sexual nature about 
colleagues/patients.     

Action practices could face
Internal action
Workers who believe that they have been 
sexually harassed may in the first instance 
raise internal complaints (grievances) about 
their treatment, which would usually involve 
an investigation followed by a formal meeting 
at which a decision would be made and the 
right of appeal against that decision offered.  
If the complaint was up-held it would most 
likely necessitate disciplinary action being 
taken against the harasser.

Such processes can be time-consuming and 
create difficult practical issues from the outset 
for small employers with limited resources.  
For example,
	If the complainant raises a serious 

harassment issue but states that s/he does 
not wish it to be addressed formally.  
Ordinarily if an issue is sufficiently serious 
it would be imprudent for the practice not 
to take steps to investigate notwithstanding 
the complainant’s position; 

	Consideration will have to be given to 
whether or not to suspend the worker 
accused of sexual harassment which could 
impact on the running of the practice; 

	The issue will be sensitive and the 
confidentiality of those involved will 
require careful consideration.  In small 
practices maintaining confidentiality is 
likely to be impossible thereby creating staff 
morale problems and potentially resulting 
in limited options being available to resolve 
the issue; and

	The need to notify relevant regulatory 
bodies and when this should be done.

CAN CAUSE OFFENCE.’

INTENTIONAL OR NOT FROM CONDUCT THAT 

INDIVIDUAL EMPLOYEES WHETHER 

‘ISSUES CAN ARISE FOR PRACTICES AND 
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It is important to ensure an even handed 
and sensitive approach to such complaints and 
that they are managed by trained impartial 
senior members of staff who understand 
the organisation’s policies and the potential 
implications of the internal complaint process.

Litigation
A worker who has been harassed can also 
raise proceedings in the ET (a public forum 
thereby creating significant reputational risks 
for a practice/practitioners).

ET litigation can be a complex and 
protracted process in relation to which legal 
advice will ordinarily need to be taken.  
Further, the award (compensation) that 

could be made by the ET if a claim of sexual 
harassment succeeded is uncapped and could, 
depending on the nature and impact of the 
harassment, be significant.

In successful claims, in addition to 
awarding compensation for loss flowing 
from the harassment, which could include 
lost salary if the worker resigned as a result 
of the harassment or missed a promotion 
opportunity, an ET will also make an injury to 
feeling award to compensate for the distress 
caused by the discrimination.  The average 
award for sex discrimination in the ET is 
currently £23,478 and injury to feeling awards 
span a range from £600 to £30,000 depending 
on the extent/severity of the discrimination.

In a recent case the ET awarded a 22 year 
old zero-hours worker £19,500 injury to 
feelings in relation to an eight month period 
of sexual harassment by the worker’s manager, 
which involved asking her about her sex life 
and on occasion touching her, kissing her 
neck and simulating sexual intercourse with 
her. Despite complaining to another manager 
nothing was done and when subsequently a 
formal complaint was raised the actions of  
the employer in investigating the complaint 
were cursory and no action was taken against  
the manager.

Liability for harassment
Sexual harassment claims can be brought 

against both the alleged perpetrator of the 
harassment and the employer. Employers are 
vicariously liable for the actions of their staff 
in the course of employment whether or not 
the employer knew about/approved of the 
conduct.  Conduct carried out in the course 
of employment would be likely to include 
not only acts committed in work premises 
during working hours but also at staff events 
(whether or not organised by the employer) 
such as parties and after work drinks, as well 
as work-related social media postings.

Employers can defend sexual harassment 
claims by demonstrating that they have taken 
reasonable steps to prevent discrimination 
from happening.  The most common 

examples of steps an employer will seek to rely 
on if using this defence are that is has:
	Implemented relevant policies and procedures 

(i.e. a bullying and harassment policy);
	Issued the procedures to all staff; 
	Trained staff responsible for managing the 

policy on its application and on equality 
and diversity matters more generally; and

	Taken appropriate action in response to 
allegations of discrimination.

Practical steps to reduce risk
Allegations of sexual harassment can be 
complex and require careful and sensitive 
handling to avoid an adverse effect on the 
operation of a practice and a detrimental 
impact on staff morale, as well as reducing the 
risk of ET litigation, which is often protracted, 
creates the potential for adverse publicity, 
incurs significant legal costs and can result 
in substantial awards of compensation being 
made against practices and practitioners. 

Dental practice principals should therefore 
consider the points below as a means of 
reducing the risk of harassment issues arising 
and to better equip the practice to manage 
harassment issues robustly and utilise the 
reasonable steps defence:
	Introduce/review policies on equality/

harassment, which set out in clear terms 
what constitutes acceptable/unacceptable 
behaviour and the consequences of acting 
in breach of the policies;

	Ensure that the practice balances a 
friendly and open working environment 
with appropriate professional standards.  
Regular staff feedback sessions/surveys 
could provide a means of identifying 
inappropriate conduct allowing this to be 
nipped in the bud informally; 

	Ensure policies on equality/harassment are 
regularly reviewed and are highlighted to all 
new staff including locums at the induction 
stage;

	Train managers responsible for handling 
allegations of harassment on the practice’s 
relevant policies and provide refresher 
training from time to time;

	Ensure staff understand that they 
should raise concerns about harassment 
(discrimination) and that the practice 
has a zero tolerance policy to harassment 
meaning that allegations will be taken 
seriously and investigated; and

	Take legal advice at an early stage to ensure 
that matters are handled appropriately from 
the start and a lack of action/the wrong 
action does not create intractable issues for 
the practice.
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