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Hwang work granted patent
Australia is to grant a patent for Woo Suk 
Hwang’s cloning method, even though 
the Korean scientist lied about using it 
to create human embryonic stem cells. 
But the patent is unlikely to prevent 
researchers from carrying out such work.

In 2004 and 2005, while at Seoul 
National University, South Korea, Hwang 
published a series of papers in which he 
claimed to have created a stem-cell line 
from a cloned embryo. An international 
patent describing his method was filed in 
2004 by the university’s patent office. The 
application was based on an embryonic-
stem-cell line that Hwang’s team had 
produced and deposited in an official stem-
cell bank in accordance with the Budapest 
Treaty, which oversees the depositing of 
biological organisms for patent purposes. 

In fact, the stem-cell line had been 
created not from a cloned embryo, but by 
a process called parthenogenesis, in which 
an egg develops into an embryo without 
being fertilized. Hwang was later charged 
with fraud, embezzlement and violation 
of the country’s bioethics 
laws, he was sacked from 
the university and his 
high-profile papers were 
editorially retracted because 
of their fabricated data. 
Proceedings against him are ongoing.

In June 2006, six months after Hwang’s 
work was discredited, the university’s 
patent office made applications in eleven 
countries, most of which were refused. 
But the patent passed all the requirements 
of Australia’s patent office, IP Australia: 
it was new, inventive, fully described and 
adequately defined. 

IP Australia does not check for utility 
— that is, whether the patented procedure 
can actually produce what it claims. A 
representative there says there is no way 
they could test every claim that comes 
across their desks. Unlike most countries, 
the Australian patent office does not 
require authors to sign statements saying 
that their data are true.

IP Australia announced it was accepting 
the patent on 12 June, pending its standard 
3-month period in which others can 
oppose it. No one opposed it.

Because of the extraordinary 
circumstances of this patent, it is now ‘on 
hold’. IP Australia has another 3 months 
to grant the patent. During that period, 
the applicant could withdraw or amend 

it, or some “overriding right to refuse” 
could deny it. IP Australia is continuing to 
investigate the matter, but according to the 
representative, it is likely to be granted. 

“There is no statutory basis to refuse 
to grant a patent on the basis that the 
scientific data in a patent application 
is a misrepresentation or fraudulently 
obtained,” wrote David Johnson, acting 
commissioner of patents at IP Australia, in 
a statement last week. 

But Australia should refuse the patent on 
other grounds, according to David Earp, 
chief patent lawyer at Geron, the California 
company that holds international rights 
— including Australia — to an earlier 
patent that covers the cloning technique 
used to produce Dolly. “Geron retains all 
rights for use of [the cloning procedure] in 
human application, including the creation 
of embryonic stem cells,” he says.

“The broad claims of the recently 
accepted Hwang patent are not 
distinguishable from the [Dolly cloning] 
technology, and so the decision by the 

Australian patent office to 
grant them appears to have 
been in error,” Earp says. 

The patent is unlikely to 
be a powerful one. It would 
come into play only if the 

university’s patent office tried to restrict a 
group in Australia from using the method. 
But such a group could challenge the 
patent in court on the grounds of utility, 
noting that the data were fraudulent and 
that the cell lines were derived from a 
parthenote, not a clone.

Johnson points out that even though 
misrepresentation cannot stop a patent 
from being granted, it “is grounds for 
revocation by the Court”. He adds that “IP 
Australia is not endorsing the research that 
underpins the application”. 

The university’s patent office has 
applications pending in the United States, 
Canada, India and China. 

Only a few people around the world 
are currently experimenting with human 
embryonic cloning. “Until a thorough 
investigation into the patent and its claims 
has been completed we cannot make any 
conclusions about the impact it would have 
on our project,” says Julia Schaft of the firm 
Sydney IVF, which last month became the 
first Australian group to receive a licence to 
attempt the technique.  ■

David Cyranoski
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scandal at the agency, after Congressional 
examiners uncovered lucrative payments to 
moonlighting intramural NIH researchers by 
drug companies with financial stakes in agency 
recommendations or research. Zerhouni imple-
mented tough new ethics rules for staff scientists 
— which he softened only a little after an outcry 
on the Bethesda campus. 

“He’s had to manage great expectations 
and stagnant resources,” says Tony Mazzas-
chi, senior director of scientific affairs at the 
Association of American Medical Colleges in 
Washington DC. “And in that environment, he 
was able to add power to the director’s role. 
That’s not any mean feat.”

The question is who will come next. Wash-
ington is rife with speculation, most of which 
will turn out to be wrong. “When Elias became 
director, his name was nowhere on anybody’s 
radar screen,” says Fauci. Fauci’s own name is 
inevitably floated whenever the NIH director-
ship is vacant. And any shortlist could include 
a stable of current and former institute heads, 
from heart institute chief Elizabeth Nabel to 
Francis Collins, who recently departed as 
director of the genome institute. 

One other top medical spot in the Wash-
ington area got filled this week. Robert Tjian, 
a biochemist at the University of California, 
Berkeley, will take over the presidency of the 
Howard Hughes Medical Institute in Chevy 
Chase, Maryland, next spring from departing 
leader Tom Cech.

Zerhouni’s expected choice of acting director 
in his wake, deputy director Raynard Kington, 
is said to be a finalist for the chancellorship of 
the State University of New York. Doubtless the 
wisest shortlist reads: to be announced. ■

Meredith Wadman
See Editorial, page 565.
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