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PATENT LAW REFORM AND THE 
CHEMICAL INDUSTRY* 2J/:J, 

UNDER the title "Memorandum on 
Reform" t r e now been published under 

one cover arts a 2 of the evidence submitted to 
the Boar • Committee by the Joint 
Ch!::ca te which consisted of 
re r t ives oJi,.t e Association of British Chemical 
Ma: facturers, d/!{e Biochemical Society, the British 
Association of Chemists, the Chemical Society, the 
Institution of Chemical Engineers, the Royal Institute 
of Chemistry, the Society of Chemical Industry, and, 
for Part I, the Wholesale Drug Trade Association. 
Part I of this Memorandum consists of answers to 
the fourteen questions issued by the Departmental 
Committee for the guidance of witnesses, together 
with the dissenting views of Dr. G. H. Fraser of the 
Therapeutic Research Corporation, Ltd., and was 
submitted to the Board of Trade Committee in 
September I944. Part 2 covers the wider aspects of 
patent law reform and was submitted in June I946. 
A number of the recommendations have already been 
adopted in the Second Interim Report of the Depart
mental Committee which was discussed in Nature of 
July 6, p. I. 

Like the Board of Trade Committee, the Joint 
Chemical Committee believes that the abuses of 
patent monopoly by the suppression of inventions 
so often charged against patentees in the popular 
Press are usually found on examination either to be 
non-existent or to be due to the abuse of the power 
of wealth; and in its view, the remedy lies in refusing 
grant of invalid patents, strengthening Section 27 of 
the Acts intended to provide a remedy against abuse, 
and considerable reduction in the, costs of a successful 
defendant in the Patents Court. The endorsement 
of all patents as 'licences of either on grant 
or after three years is not recommended ; but it is 
recommended that the Comptroller-General of Patents 
should have power to refuse a patent for lack of sub
jeot-matter on the further statutory grounds that the 
invention is not a manner of manufacture or other
wise of industrial significance, and that it does not 
contribute to the art any item of new know
ledge. 

This question of subject-matter is discussed more 
fully in Part 2, where the criteria are expressed in 
three short definitions. An invention, in order to 
have subject-matter, must be based upon a dis
covery. A discovery is the of some item 
of new knowledge to the art. An item of knowledge 
is new if it is not ascertainable from the prior art, 
that is, is not to be found described in the prior .art 
and is not deducible by a strictly syllogistic process 
of reasoning from data to be found in the prior art. 
Definition of patentable subject-matter in the Act 
in these terms is recommended, and further that an 
applicant should be required to set out in his com
plete specification a statement of the discovery upon 
which his invention is based ; when validity is 
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challenged, however, he should be entitled to plead 
any new knowledge, expressed or implicit, which is 
contained in the description of his invention in the 
specification. 

The Committee then proceeds to discuss selection 
patents or by selection' on the lines of the 
well-known judgment of Mr. Justice Maugham re
voking three patents of the I. G. Farbenindustrie A.G., 
and recommends that a definition substantially in 
accordance with that judgment, and including a rule 
based on a recent decision of Mr. Justice Evershed 
sitting as Patents Appeal Tribunal on Dreyfus 
Application 542034, be incorporated in the Patents 
Act. An inventor must bring himself within the 
rules for selection if there is a prior disclosure or 
claim of his invention which is not merely 11 statement 
of desiderata but prescribes, though only in general 
terms, the substances, agencies, or means by which 
his invention is effected. In these circumstances the 
requirements for patentability as a selection from the 
general or claim are discovery of a pre
viously unrecognized advantage shown by the 
selection and not common in the field of the general 
disclosure or claim, and limitation to a manufacture 
based on that discovery. In addition, there must be 
novelty (the selected members must not have been 
specifically mentioned before) and adequate descrip
tion of the invention, that is, of the advantage which 
justifies the selection. 

The Memorandum next suggests that the scope 
of product claims should be defined as protecting 
the product, when made by the process described or 
by any process which is non-inventive over it, thus 
bringing chemical inventions into line with other 
inventioris. For 'chemical process' is suggested the 
definition : "a process in which a product is formed 
by a re-arrangemeut or re-diStribution of atoms of 
chemical elements present in ·the starting materials, 
or by intra-atomic change". 'Chemical invention' 
means an invention involving as an essential for its 
operation a chemical process. The Memorandum also 
outlines a scheme for Empire patents, but recognizes 
the inherent difficulties of such an arrangement. 
Various modifications of opposition procedure are 
proposed, including notification of anticipations with
out formal opposition, filing of an agreed "Technology 
of the Case", limitation of evidence to statements of 
facts and exclusion of argument, and limited exten
sions of time for filing evidence. As new grounds for 
opposition it is proposed tliere should be added : 
(i) that the invention involved no discovery (as de
fined) over published knowledge, and (ii) that the 
invention had been made available to the public by 
prior uses amounting to publication. 

Freedom of amendment within the scope of the 
original disclosure is also suggested. Amendments 
which enlarge the claims (always within the scope 
of the original description) should be allowed, subject 
to third-party rights, a new definition of which is 
proposed. The Memorandum deals at some length 
with the terms and conditions of licences, distinguish
ing between patent licorices and patent assignments, 
and recommends that both should always be 
registered, and the terms and conditions disclosed to 

the Comptroller-General of Patents, who should have 
power to open them to public inspection where he 
finds illegal conditions imposed. The sanction of. an 
infringement action should not be available for terms 
and conditions which are essentially of the nature of 
a trade agreement, and the patentee should not be 
allowed to assert rights· which extend beyond those 
granted by the Letters Patent. 

These proposals should put a stop to many abuses 
of monopoly, and to the use of patents to impose a 
system of private commercial law. 

Inclusion in the Act of a new section setting out 
the rights and obligations of a patentee is also recom
mended. The miscellaneous proposals include a 
general right of appeal from all decisions of the 
Comptroller, companies to be entitled to be sole 
applicants for patents, extension of provisional rights 
by post-dating up to six months, list of Patent Office 
citations to be printed at the end of a specification, 
printing of refused specifications with the consent 
of the applicant, and correspondence with patent 
agents to be privileged. The reprinting or photo
graphic reproduction of out-of-print specifications, 
abridgments, indexes and reports of patent cases to 
be undertaken as soon as possible, and all printed 
specifications to be kept in print for fifty years after 
their date, are other recommendations which will be 
of interest to many outside as well as inside the 
chemical industry. 
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I T will e ews to many that "the Cult of Satan, 
stil e siastically recruiting in every land, has 

enorm mcreased even within the last five and 
ears". All the more reason for a historical 

an · ific demonstration of this thesis. The 
writ o is book deprecates the "few freakish and 
facile pens" and the "books made of paste and 
scissors" which have dealt with it already ; but he 
does not seem to realize how nearly his own pages 
come into this condemnation. Though he quotes 
several of the well-known collections of material in 
his introduction, he seldom gives 'chapter and verse' 
for his statements, and is content, for example (p. 16), 
with the Daily Telegraph's account of "a much
talked-ofcase", in April 1934, when what is expected 
is at least a reference to the Law Reports: similarly, 
"a recent writer 1929" is insufficient authority for 
a dictum about "white witchcraft". No one doubts 
(p. 27) that Blackstone ("Commentaries", 4, 60; 
1765) wrote that "to deny the possibility, nay, the 
actual existence of witchcraft and sorcery is at once 
flatly to contradict the revealed word of God", and 
quoted "examples" and "prohibitory laws" which 
"at least suppose the possibility of a commerce with 
evil spirits"; that John Wesley ("Journal", 1768) 
rather quaintly wrote that "the giving up of witch
craft is in effect giving up the Bible"; that Dean 
Inge (p. 24), preaching in 1932, had "not the slightest 
doubt that Christians are enjoined to believe in a 
positive, malignant, spiritual power" ; or that Dr. 
Heywood, Bishop of Ely, on June 23, 1938, com-
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