
Whistleblowers in peril 
The US Congress should reverse a pernicious removal of protection of federal employees.

In another worrying instance of its tendency to quietly arrogate new 
powers to itself, the Bush administration has reversed two decades 
of precedent and declared that important whistleblower protec-

tions in the Clean Water Act do not apply to federal workers.
This binding change in the interpretation of the law was instigated 

by a top Department of Justice lawyer a year ago. Steven Bradbury, 
acting assistant attorney-general in the department’s Office of Legal 
Counsel, gave a straightforward reason for his decision: the Clean 
Water Act does not list the US government as a ‘person’ in its defini-
tion of employers from whom whistleblowers may seek redress in 
the event of retaliation by their bosses. He concluded that the ancient 
legal doctrine of sovereign immunity — which says the government 
must explicitly consent to be sued — makes the federal government 
immune from the whistleblower provisions in the law.

The water law was written to protect workers in the private and 
public sectors who report breakdowns in its enforcement, manipu-
lations of science, or clean-up failures. Its whistleblower provisions 
essentially apply to any action a worker might take in a sincere effort 
to do a good job — and hence go further than a different, govern-
ment-wide whistleblower law that is still in place but that protects 
only the reporting of gross mismanagement or violations of law. 

The water law’s provisions have real teeth: whistleblowers who are 
found to have legitimate complaints are eligible for reinstatement to 
lost jobs, back pay, and compensatory damages for loss of reputation 
and emotional distress — damages that in the past have ranged in the 
tens of thousands of dollars. 

Exempting federal employees would expose to retaliation some 
170,000 members of the federal workforce in a dozen different agen-
cies, from the Forest Service to the US Geological Survey, who might 
make efforts in good faith to see that the law is properly enforced. 
Scientists could feel this particularly strongly, as the problems they 
encounter — such as the skewing of a methodology or the removal 
of a conclusion from a report — don’t typically violate a law. This 

change is bound to suppress their willingness to report such events.
Superficially, the justice department has made a defensible case. But 

it goes against two decades of precedent during which the Department 
of Labor adjudicators charged with administering whistleblower law 
repeatedly rejected arguments for the government’s sovereign immu-
nity under the water law. Legal doctrine holds that, when an agency 
such as the labour department has a long-standing interpretation of 
a law, as in this instance, and Congress does nothing to change it, it 
can be assumed that Congress accepts that interpretation.

But what is particularly disturbing about this change is the way 
it was brought in under the radar, remaining unpublished for 12 
months and unknown to the federal workers potentially affected by 
it. It only became public last week, when the advocacy group Public 
Employees for Environmental Responsibility released a letter from 
Bradbury, which it obtained under the Freedom of Information Act 
after stumbling upon a reference to it in a whistleblower complaint. 
This is hardly a fitting approach to 
jurisprudence in a purportedly open 
and democratic society.

It is common knowledge that the 
Bush administration has fought against 
implementing more stringently pro-
tective environmental laws, and its 
enforcement of existing laws has been weak to a fault; according to 
the justice department’s figures, government requests for criminal 
prosecutions of environmental lawbreakers fell by half in the five 
years to 2005. In such an atmosphere, whistleblowers within the gov-
ernment become a key defence against further erosion of environ-
mental standards. Removing their protections seems all but certain 
to hasten this erosion.

There is a possible remedy, however: Congress should amend the 
Clean Water Act to define the US government as an employer against 
whom whistleblower complaints can be brought.  ■

Flickers of consciousness
Brain scans are forcing researchers to reconsider 
the state of outwardly unresponsive patients. 

The news that a patient in a vegetative state has shown signs 
of awareness of the outside world, and an ability to perform 
mental tasks on request (see page 132), marks a turning point 

in the investigation of these enigmatic medical conditions. It also 
means that neuroscientists have some serious thinking to do. 

The evaluation of vegetative states, in which patients are often 
‘awake’ but show no outward sign that they are aware of themselves 
or their environment, has always been difficult, simply because of the 

huge variability in the nature and severity of the brain injuries that 
underpin them. What is often so heartbreaking for friends and rela-
tives is that the patient’s mental quality of life is unknowable.

In the wake of the latest research (A. M. Owens et al. Science 313, 
1402; 2006), the inevitable calls for all ‘vegetative’ patients to be 
considered internally conscious should not be heeded. This case 
has little bearing on ethical questions over whether or not the most 
severe cases should be denied treatment and allowed to die. Clearly, 
for those with the bleakest prognosis — those who have shown no 
improvement over a period of at least 12 months and are categorized 
as being in a ‘permanent vegetative state’ — the chances of finding 
any sign of awareness are negligible.

But when considering those at the less severe end of the spectrum, 
such as the British patient at the heart of the latest research, the new 

“What is particularly 
disturbing about this 
change is the way 
it was brought in 
under the radar.”
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discovery presents a conundrum. Loved ones of similar patients will 
clamour for a chance to see whether they, too, are capable of similar 
feats. Clinical neuroscientists should stress that no two vegetative 
patients are alike, and that this remarkable case may be a one-off.

Unique or not, the discovery blurs the distinction between a vege-
tative patient and those classed as ‘minimally conscious’ — showing 
limited or intermittent interaction with their surroundings. As the 
patient has reportedly improved since the study was carried out, it is 
entirely possible that the brain scans simply reflected early signs of 
her recovery. But with brain scanning of vegetative patients becoming 
more common (although far from routine), the medical criteria for 
diagnosing a vegetative condition will have to be scrutinized.

A patient is currently classed as vegetative if there are no outward 
signs of genuine awareness, rather than simple reflex responses to 

stimuli such as pain. But although this patient remained inscrutable 
throughout the study, her brain scans suggested she was picturing 
herself scampering across a tennis court, or roaming around her 
home. If such rich internal mental processes are seen in other out-
wardly vegetative patients, then clinicians should revise their opinion 
on whether or not these patients are really vegetative at all. 

Some clinicians take issue with the use of the word ‘vegetative’ 
and the unpleasant imagery it evokes. Replacing it with the term 
‘outwardly unresponsive’ would help to eliminate any confusion over 
whether internal awareness should be factored into a diagnosis. But 
the ultimate impact of this discovery will hinge on whether more 
patients are found to have this sort of inner responsiveness. Then, the 
issue of what constitutes consciousness in these patients — a question 
that transcends mere brain imaging — will come alive. ■ 

Resisting terrorism
Government agencies, stakeholders and fellow 
researchers need to support primate researchers. 

A neuroscientist at the University of California, Los Angeles 
(UCLA), last month declared that he would abandon his fed-
erally funded research on non-human primates after being 

terrorized for years by opponents of animal research. This is only 
the latest of many such incidents in the United States and Europe. Yet 
it should serve as a wake-up call to the US research community as a 
whole and those who have a stake in it. 

The tactics of extremist groups go beyond expressing their opinions 
via peaceful protest. They include intimidating scientists’ families, 
and scaring others to the point where they are reluctant to speak out 
for fear of being targeted themselves. Some are not above using terror 
tactics — in the recent UCLA case, a bomb was left on the doorstep 
of a researcher’s 70-year-old neighbour. The strategy is often to single 
out vulnerable researchers for harassment. Neuroscientists who do 
basic research on primates are deemed attractive targets because of 
the relative ease of whipping up public sympathy for the animals and 
of portraying the research as having no practical benefit.

However, the problem is not specific to primate studies or basic 
research. There is clear evidence that extremists, emboldened by 
their success, are pursuing the end of all animal research. Researchers 
should not complacently imagine that this is someone else’s problem 
just because their own lab does no primate research. 

It is essential that scientists, scientific societies, university adminis-
trators, government and law-enforcement agencies coordinate their 
responses to this threat to fundamental research. Universities and sci-
entific agencies have a responsibility to stand behind their researchers 
in their efforts to conduct studies that have already been stringently 
vetted through review both by the scientific community for its scien-
tific value, and by animal-care committees. In the United States, the 
latter include veterinary surgeons as well as local-community represen-
tatives with no vested interest in the research. They are charged with 
ensuring ethical standards and minimizing animal discomfort. 

Individual scientists are vulnerable to the enormous pressure that 

well-organized groups can apply and are limited in how they can 
respond. Universities and scientific agencies can and should exert 
their muscle to provide support to targeted scientists, whether it be 
through material support, defending the value of their research to 
the public on their behalf, or by working with government and law-
enforcement agencies to protect them. 

Scientists in Britain — no strangers to animal activism — have ben-
efited from recent legislation amending the Serious Organized Crime 
Act, which defines animal extremism as terrorism. In the United 
States, people should familiarize themselves with (and consider 
supporting) similar bills, such as the Animal Enterprise Terrorism 
Act currently going through Congress, which would help to protect 
researchers from acts of intimidation and violence.

At the same time, neuroscientists who work with primates should 
recognize that although the value of primate research may seem so 
obvious as not to require explanation, it is often not recognized as 
such, even by other biologists. 

Non-human primates are still uniquely valuable in animal research 
because of the similarity of their brains and many of their behaviours 
to ours. Non-invasive research methods in humans such as functional 
magnetic research imaging (fMRI) — often held up by opponents of 
primate research as a technology that obviates invasive procedures 
— can provide a complementary and more indirect view, but they 
do not replace the information that can be gained through more 
direct manipulations. 

These provide the means to crack some basic questions about 
the neural computations, circuitry and organization that underlie 
human behaviour. Such information can also directly or indirectly 
aid research that could have practical applications. For example, the 
development of deep brain stimulation as a treatment of Parkinson’s 
disease has benefited enormously not just from a primate model for 
the disease, but also from an understanding of the basic principles 
of basal-ganglia circuitry worked out through anatomy, lesion and 
recording studies. 

The value and promise of such knowledge is clear. The research-
ers who pursue it need to do more to explain to the public and their 
colleagues why primate experiments are necessary, and to be sensi-
tive to concerns about animal welfare. They require and deserve the 
coherent support of their fellow researchers and stakeholders.  ■ 

122

NATURE|Vol 443|14 September 2006EDITORIALS

Nature  Publishing Group ©2006


	Flickers of consciousness


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 450
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 450
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 2400
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.30000
    0.30000
    0.30000
    0.30000
  ]
  /PDFXOutputIntentProfile (OFCOM_PO_P1_F60)
  /PDFXOutputCondition (OFCOM_PO_P1_F60)
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <FEFF004e005000470020005000520049004e005400200050004400460020004a006f00620020004f007000740069006f006e0073002e002000320032006e0064002000530065007000740065006d00620065007200200032003000300034002e002000500044004600200031002e003300200043006f006d007000610074006900620069006c006900740079002e>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [665.858 854.929]
>> setpagedevice


