Consent — a new era begins
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IN BRIEF

® Provides an understanding of consent in
general dental practice.

® Explains updates on a new legal case
that changes the emphasis of the consent
process.

® Updates readers on the quality of
information that is required to obtain
valid consent.

The law in relation to consent has changed following the handing down of the Supreme Court judgement in Montgom-
ery vs Lanarkshire in March this year. Legally, clinicians, including dentists, must now take reasonable care to ensure that
patients are aware of any material risks involved in a proposed treatment and of reasonable alternatives. This case now

brings the law in relation to the disclosure of risks when obtaining consent to treatment in line with the guidance issued
by regulatory bodies such as the GMC and GDC.

INTRODUCTION

The law in relation to consent has changed
following the handing down of the Supreme
Court judgement in Montgomery vs
Lanarkshire Health Board' in March this year.

Legally, clinicians, including dentists,
must now take reasonable care to ensure
that patients are aware of any material risks
involved in proposed treatment and of rea-
sonable alternatives. This case now brings
the law in relation to the disclosure of risks
when obtaining consent to treatment in
line with the guidance issued by regulatory
bodies, that is, the GMC and GDC.

THE FACTS OF THE CASE

In 1999, Nadine Montgomery was pregnant
with her first child. As a Type 1 insulin
dependent diabetic, expectant mother, there
was a risk of her carrying a large baby, as
women with diabetes are likely to have
babies that are larger than normal and there
can be a particular concentration of weight
on the babies’ shoulders. This brings a risk
of shoulder dystocia, a complication arising
when the shoulders of the baby get stuck
behind the pelvis during normal delivery, the
risk being in the region of 9-10% in diabetic
mothers.

Shoulder dystocia during delivery carries
risks to the mother (in 11% of cases there is
post-partum haemorrhage and in 3.8% of
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cases there is fourth degree perineal tear)
and to the baby. Seventy percent of cases
of shoulder dystocia can be dealt with by
the ‘McRoberts’ manoeuvre, but the manoeu-
vres used can cause shoulder and brachial
plexus injury to the baby. The risk of bra-
chial plexus injury is 0.2%. In some cases,
shoulder dystocia causes the umbilical cord
to be trapped, causing hypoxia and cerebral
palsy, the risk of this being less that 1%.

During her ante-natal care, Mrs
Montgomery raised concerns about stand-
ard delivery but her obstetrician did not
warn her of the risks of shoulder dystocia,
nor of any other risks that normal delivery
carried. The obstetrician’s rationale was that
although there was a 9-10% risk of shoul-
der dystocia (and it was accepted that this
was a high risk), the risk of a grave problem
resulting from shoulder dystocia was very
low. The obstetrician explained during evi-
dence that ‘if you were to mention shoulder
dystocia to every [diabetic] patient, if you
were to mention to any mother who faces
labour that there is a very small risk of the
baby dying in labour, then everyone would
ask for a caesarean section, and it’s not in
the maternal interests for women to have
caesarean sections’.”> The Court ultimately
did not like or accept this approach.

There was difficulty in delivering the baby
as a result of shoulder dystocia and during the
12 minutes it took to free him he was starved
of oxygen as the umbilical cord became
occluded. The baby was born with cerebral
palsy and suffered the loss of the use of his
arm - a further complication of the brachial
plexus injury sustained during the birth.

Mrs Montgomery raised an action alleging
clinical negligence in the Court of Session in
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Edinburgh and argued that had she known
of the 10% risk of shoulder dystocia, she
would have asked for a caesarean section.
The case was initially decided in favour of
the defenders and an appeal to the Inner
House of the Court of Session also failed.
Mrs Montgomery therefore appealed the UK
Supreme Court, based in London, which is
the final court of appeal in the UK for civil
cases, and for criminal cases from England,
Wales and Northern Ireland.

ANALYSIS OF THE JUDGEMENT
AND THE PREVIOUS CASE LAW

The Supreme Court, sitting with seven judges
instead of the usual five, allowed the appeal
and Mrs Montgomery was awarded £5.25
million in damages. In their analysis of the
facts of the case, the Supreme Court consid-
ered the pre-existing case law in relation to
disclosure of risks and the standard of care.

In Scotland, the legal test when alleging
negligence stems from the case of Hunter vs
Hanley,® which applies a three-stage test in
order for breach of duty to be established.
Firstly, it must be proved that there is a usual
and normal practice. Secondly, it must be
shown that the clinician did not adopt that
practice. Thirdly, it must be proven that the
course adopted by the clinician, is one that
no clinician of ordinary skill would have
taken if acting with ordinary care. The
Hunter vs Hanley test was then adopted in
England in 1957 in the Bolam case,* in which
it was established that a doctor is not guilty
of negligence if acting in accordance with a
practice accepted as proper by a responsible
body of medical practitioners.

Various cases since then have applied the
principles of Bolam and Hunter vs Hanley
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to claims concerning consent to treatment.
In the case of Sidaway,” the court applied
the Bolam test to the issue of disclosure of
risks when obtaining consent to treatment,
although the court in Sidaway did indicate
that there could be a situation in which the
proposed treatment carried with it such
grave risks that no prudent medical man
would fail to warn of the risk. However, to
all intents and purposes, the Bolam test was
affirmed in relation to disclosure of risks.
Sidaway was then followed in Scotland in
the case of Moyes vs Lothian Health Board®
in which Lord Caplan said:

‘In my view the Sidaway case in no way
alters the pre-existing view of the law that
the appropriate tests to apply in medical
negligence cases are to be found in Hunter
vs Hanley and Bolam!

However, the Australian case of Rogers
vs Whitaker” took a different approach
in 1992 and, in that case, a clinician was
found to be in breach of duty for failing
to disclose the risk of total blindness to a
patient who was already blind in one eye.
This was perhaps a sign that the tide was
turning, from the early ‘doctor knows best’
approach, through the responsible body of
medical opinion test, to the specific patient
approach which has now been stated in
the Montgomery case. Bolitho,® in 1998,
then emphasised that the medical profes-
sion does not solely dictate the standard of
care of a doctor and that a judge is the final
decision maker.

Until Montgomery, the test to be applied
when disclosing risks was that of the pru-
dent doctor/clinician and the tests laid out
in Bolam and Hunter vs Hanley. That has
now been overturned by the Montgomery
case which overturned the decision made
in Sidaway.

What the judges in Montgomery said was
that the extent of information given to a
patient about the risks of a proposed treat-
ment is not to be determined by the clini-
cian or what other clinicians in the same
situation would do. Rather the test is what
the particular patient sitting in front of the
clinician wants to know. Patients must be
told of material risks. The test of material-
ity is whether, in the circumstances of the
particular case, a reasonable person in the
patient’s position would be likely to attach
significance to the risk, or the clinician is
or should reasonably be aware that the par-
ticular patient would be likely to attach sig-
nificance to it.

IMPLICATIONS FOR DENTISTRY

What does this mean for dentists? In real-
ity it changes professional practice very lit-
tle and the Montgomery case simply brings
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the law into line with the ethical require-
ments imposed by the regulatory bodies,
including the GDC. This has been the GDC
position in Standards for the Dental Team
since September 2013. However, the ear-
lier GDC guidance and the GDC booklet on
Principles of Patient Consent also required
dentists to ‘find out what your patients want
to know as well as telling them what you
think they need to know.” Dentists need to
be fully familiar with the precise wording of
Standards for the Dental Team and be aware
of this legal case.

The requirement is that a dentist, in respect
of consent, should tell the patient everything
they want to know as well as everything the
dentist thinks they might need to know. You
might be forgiven for thinking that this has a
mystic clairvoyant feel about it and you may
not be far wrong. The intention is of course
that the information asymmetry that exists
in any professional relationship is levelled
by the duty on the dentist to ensure that the
patient has sufficient information to make
an informed choice about what they want
done to their bodies.

The obstetrician stated that had Mrs
Montgomery asked her ‘specifically about
exact risks’ she would have advised her of
the risk of shoulder dystocia. A patient can-
not be expected to know what questions
to ask the clinician or to understand all
of the implications of a procedure with-
out expressly being informed about these
or about alternatives. That is why they
rely and trust the dentist in the first place.
Equally important is the conclusion that
the percentage risk of a situation occur-
ring should not be the sole determinant of
the disclosure of that risk to the patient.
There are many percentages in clinical den-
tistry for example, in the case of loss of
vitality after crown preparation or in rela-
tion to the success of root canal treatment.
The significance of a given risk is likely to
reflect a variety of factors besides its mag-
nitude; for example, the nature of the risk,
the effect which its occurrence would have
upon the life of the patient, the importance
to the patients of the benefits sought to
be achieved by the treatment, the alterna-
tives available and the risks involved in
those alternatives.'

Thus simply quoting a percentage risk
without putting it into the context of the
patient’s own views is insufficient.

The Montgomery judgement will perhaps
require a little more time, effort and judi-
cious questions being asked by the dentist
to establish what is important to the patient
and to ascertain what emphasis would need
to be placed on any possible risk to them
specifically. Depending on the setting of the
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care this may be more challenging when
insufficient time is available to have these
discussions. The prudent dentist should also
record in detail the treatment options and
risks discussed with the patient.

Where a patient does not wish to be
informed of the risks and prefers not to dis-
cuss the matter at all then the clinician is not
obliged to have these discussions."

How we communicate those risks to
patients or describe treatments is a sig-
nificant part of the consent process. What
emphasis should be placed on each of the
risks and how determinative will it be in
influencing a patient? There are risks for
all dental procedures. Looking at root canal
treatment of a heavily restored upper molar
tooth vs extraction will elicit many risks that
final year dental students would be able to
list in graphic detail. Indeed that is some-
times the very issue when obtaining consent.
How much we tell patients about how the
treatment is carried out, with a list of every
possible option with their complications,
sequelae and management of the complica-
tions can be influential and ‘too much in the
way of information may only serve to con-
fuse or alarm the patient. The Montgomery
case resolutely rejects this idea of paternal-
ism and the notion that the clinician alone
should decide what should be disclosed
to patients.

CONCLUSION

The Montgomery case clarifies that clinicians
must recognise a patient’s legal and ethi-
cal right to autonomy and informed choice
and sweeps away any notion that doctor (or
dentist) knows best. Patients must be fully
informed about the risks to them that any
procedure carries and be permitted to decide
whether to proceed at all or whether they
wish to pursue alternative options or no
treatment at all.

It is for the profession now to determine,
clinical area by clinical area, what the risks
that ought to be disclosed are and then it is
for the individual clinician to decide what
emphasis they need to place on those risks
to the particular patient they have in their
dental chair.

The moral of the story for dentists is that
it is prudent to get to know your patients so
that you can discuss with them risks that any
patient would want to know, plus any risks
that you would consider would be relevant
to the particular patient concerned. In order
to be able to satisfy the latter requirement,
patients need to be asked if there is anything
of particular relevance to them that they
would want to know. The clinician‘s advice
must be both ‘fact sensitive and sensitive
also to the characteristics of the patient."
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Erratum

BDJ 2015; 218: 609-660 (Issue 11)
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