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As the concept of biomedical ethics has
evolved during the past thirty or forty
years from an essential tenet of medical
practice to a movement (and academic
specialty) of its own, informed consent
[ has been the standard by which ethical
behaviour is often judged. Those with a
long memory or knowledge of medical
history know that, even in the early days
| of this century, it was common in the
West for physicians to withhold from pa-
tients a diagnosis of serious illness, That
is still the case in Eastern countries
(Japan is an example) and certainly is
known still to occur with modest
frequency in Britain and Europe.
Nevertheless, the doctrine of informed
consent is now a dominant in Western
practice, as Reasonable Care by Harvey
Teff so clearly lays out. Teff, a professor
of law at the University of Durham,
(Durham, UK), is among a group of legal
scholars who have analysed various legal
cases on informed consent for the benefit
of lawyers and physicians alike. He is one
of the few who succeeds. Teff's writing is
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not dazzling but it is lucid. In addition,
he sensibly has limited himself to discus-
sion of perhaps a dozen prominent cases,
thereby permitting a reasonably com-
plete description of the issues, while also
selectively drawing comparisons among
the ways courts in Britain, the United
States, and Canada have responded to
similar cases in which a patient claims to
have been denied adequate informed
consent.

For instance, Teff notes that British
courts, though thoroughly supportive of
the concept of informed consent, accept
a physician’s defence that whatever he
told his patient was consistent with what
other physicians would have said in like
circumstances. Thus, we see what Teff
calls a more “paternalistic” or physician-
centered approach than in the United
States,_for instance, where informed con-
sent documents list in meaningless detail
every conceivable adverse outcome of
any medical or surgical procedure. If, in
some countries, the ‘informed’ patient
remains partly dependent on what the
physician decides is pertinent informa-
tion, in the United States the patient is
often confronted with a document that
locks as if it had been written by some-
one at the Internal Revenue Service.

But an overemphasis on either pater-
nalism or patients rights’ as legal
concepts seems somehow beside the
point. Toward the end of his book,Teff
cogently argues that the real value of in-
formed consent is neithet to protect
physicians from the law nor to arm pa-
tients in an adversarial relation with
their doctors. Patients who are preoccu-
pied with their rights are not likely to
really hear whatever their physicians
have to say. Likewise, physicians whose
interest in informed consent is primarily
as a legal defense are not likely to gen-
uinely communicate with their patients.

Teff summarizes it nicely: The expres-
sion ‘informed consent’ is not clear on
the face of it. When we say that a person
has been informed about something, we
signify merely that he or she has been
told about it. To say that someone has
made an ‘informed’ decision, however,
suggests a process of deliberation based
on understanding. An unfortunate ambi-
guity of ‘informed consent’ as a
medico-legal concept is the way in which
the phrase elides the distinction between
the comprehending patient and one who
has been merely notified.

The law, the medical profession, and
those who have made a profession of

protecting patients’ rights would do well
to pay close attention to the distinction.
In too many legal cases, physicians are
exonerated just because they can
demonstrate they conducted what
amount to “disengaged monologues”
with their patients. Teff suggests that
the law itself could come to the rescue of
doctor and patient alike by fostering
what he calls the model of “collabora-
tive autonomy” in medicine — one in
which the doctor actually talks with the
patient and the patient listens and asks
questions. Teff is absolutely right in sug-
gesting that this revised model of
physicians’ obligations and patients’
justifiable expectations would help to
get the courts out of the hospital room
and toster healing at the same time.
(Lacking naiveté despite his idealized
view of what informed consent should
be about, the author also recognizes that
as cost-containment becomes the domi-
nant force in medicine and doctors and
patients are restricted to three or four
minutes together, his notion of collabo-
rative autonomy is not going to strike a
chord with the people who control
access and seek savings in Britain,
Canada or the United States.)

That said, Teff is onto something im-
portant. He is not the first to think of it.
But he makes his points succinctly and it
is instructive to think about using, or re-
forming, the law so that it becomes an
instrument of healing rather than division
between patients and their doctors.
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